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OP1 NI ON

This suit had its origin in a divorce decree rendered
in the case of Chester Al an Bl evins and Joanel |l e Kay Bl evi ns,
entered sone two years before the present conplaint was fil ed.
The present conplaint was one by M. Blevins against Ms. Blevins
and Pol k Menorial Gardens, Inc., a corporation in which each
party owns 50 percent of the stock. He alleged various problens
regardi ng the nenorial gardens attributed to Ms. Blevins and
seeks, anong other things, that a receiver be appointed to effect
t he dissolution of the corporation, damages, and a restraining

or der.

Ms. Blevins duly answered the conplaint and also filed

a counter-conpl aint seeking certain relief against M. Blevins.

On August 7, 1997, just prior to taking discovery
depositions, the parties, through counsel, reached an agreenent
relative to the nenorial garden stock, as well as various other
properties owned by the parties. Their agreenment was
nmenori alized by an agreed order which was inadvertently entered
but under its ternms was not to be entered until the “conclusion

of the settlement”



AGREED ORDER OF SETTLEMENT

It appears to the Court, fromthe signatures of
counsel for the respective parties hereto, that al
matters in controversy between these parties have been
conprom sed and settled as nore particularly set forth
hereinafter. Said settlenent is as follows:

1. On or before Septenmber 15, 1997, Defendant,
Joanel |l e Kay Bl evins, hereinafter Ms. Blevins, wll
advise Plaintiff, Chester Alan Blevins, hereinafter M.
Bl evi ns, an anount of noney payable in cash at cl osing
that she will:

(a) either sell her interest or buy his interest
inall of the stock in WIIlians Funeral Hones, Inc.,
and in Polk Menorial Gardens, Inc., and in the real
estate owned by the parties in M. Pleasant, Tennessee,
upon which the WIllianms Funeral Hone building in M.

Pl easant is |ocated, and in the option on the real
estate in Col unbia, Tennessee, upon which the WIIlians
Funeral Home Building is |ocated, or

(b) either buy his interest or sell her interest
inall of the stock in Polk Menorial Gardens, |Inc.

2. M. Blevins shall have until October 15,
1997, to advise Ms. Blevins if he will purchase from
or sell to Ms. Blevins the respective assets descri bed
above at the price offered by Ms. Blevins. The
closing of the transaction shall occur no later than
Novenber 15, 1997.

3. In the event Ms. Blevins fails to nake said
offer by the tinme set forth above, the parties agree to
enter into an agreenent for an absol ute public auction
to sell all assets of Polk Menorial Gardens, Inc., no
| ater than Novenber 15, 1997, pay all debts and divide

the net proceeds between the parties equally. In the
event this latter option is chosen by Ms. Blevins, she
wll advise M. Blevins no | ater than Septenber 15,

1997, the nane of three auction conpanies in Maury
County, Tennessee, which would be agreeable to her to
handl e the public auction of the properties. M.

Bl evins shall have the option of choosing one of the
auction conpanies fromthe list to conduct the auction.

4. During the interimperiod of tine, both
parties shall have access to all financial and other
records they, or their attorney, deem necessary upon



any reasonable notice and at any reasonable tine to the
other party. The certified public accountant for both
conpanies, wll be advised that he is free to discuss
any financial matter with either party, including al
the records of both WIIlianms Funeral Home, Inc., and
Pol k Menorial Gardens, Inc.

5. This Order shall be entered at the concl usion
of the settlenment set forth above, and this cause shal
be dism ssed at that tine wth costs adjudged agai nst
the parties equally.

Subsequent to the execution of this agreenent Ms.
Bl evins made an offer to purchase various jointly-owned assets
whi ch, as to the cash consideration, was as follows: (See

Appendi x A for entire text of Ms. Blevins offer):

1. Cash Consideration: Buyer will pay to the
Conmpany in exchange for the Shares and the Additional
Assets of WIIlianms Funeral Honme, Inc., free and clear
of liens and encunbrances, the sum of $2, 100, 000. 00,
payabl e in cash, on Novenber 15, 1997

Buyer will pay to the Conpany in exchange for the
Shares and the Additional Assets of Polk Menorial
Gardens Corp., free and clear of liens and
encunbrances, the sum of $2,800, 000. 00, payable in
cash, on Novenber 15, 1997

A) Chester Alan Blevins - 51% of Net Cash Proceeds
paid for WIllianms Funeral Honme, Inc., and 50% of Net
Cash Proceeds payable for Pol k Menorial Gardens Corp.




B) Joanelle Kay Blevins - 49% of Net Cash Proceeds
payable for WIllians Funeral Hone, Inc., and 50% of Net
Cash Proceeds payable for Pol k Menorial Gardens Corp.

M. Blevins objected to many of the conditions, but
nost strenuously to the non-conpete provision, and rejected her
proposal. He thereupon submtted a counter-proposal. Wereupon

Ms. Blevins filed a notion for “CONSTRUCTI ON AND SPECI FI C

ENFORCEMENT COF ‘ AGREED ORDER OF SETTLEMENT' , ORI N THE

ALTERNATI VE, FOR VACATI ON OF ‘' AGREED ORDER OF SETTLEMENT' ”

The Trial Court found that neither the proposal of Ms.
Bl evins nor the counter-proposal of M. Blevins was in accordance
with the agreenent they had made and suggested that M's. Bl evins
make “a no strings attached” proposal to M. Blevins, which
cont ai ned none of the conditions M. Blevins objected to, but

only a figure for himto consider.

Ms. Blevins thereafter delivered another proposal to
pur chase, which reduced the figure to buy to the sum of
$2, 000, 000. See Appendi x B. This proposal al so contained the

of f endi ng non-conpet e agreenent.

At a subsequent hearing, the Trial Court found that
Ms. Blevins' proposal in effect was one for one $1,600,000. The

Chancel l or arrived at this figure by deducting fromthe

It should be enmphasized that the second offer specifically
provided that it would be “void without Ms. Blevins' acceptance of an
agreement not to conpete.” (Enphasis in original.)
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$2, 000, 000 of fer the $400, 000 which was allocated to the non-
conpete agreenent. He also found that M. Blevins was entitled
to specific performance of the agreenment as nodified, and ordered
all the assets of the parties enconpassed thereby to be

transferred to M. Blevins upon paynent of the $1, 600, 000.

Ms. Blevins appeals, raising the follow ng issues:

1. Can an agreenent setting forth a procedure
for arriving at a price for the sale of interests in a
funeral honme and cenetery be construed as unanbi guously
excluding the sale of the good will of the businesses,
protected by covenants not to conpete, given that the
“assets” to be conveyed were not specially described in
t he agreenent?

2. Did the trial court have jurisdiction to
determ ne whether a sales contract had been nade
bet ween the parties pursuant to the above agreenent on
sinple notion of the parties to pending litigation,
wi t hout benefit of pleadings asserting that a contract
had been forned, and wi thout a sunmary judgnment hearing
or atrial on the nerits?

3. When the Defendant, at the Court’s
suggestion, nade an offer to purchase the Plaintiff’s
interest in the above businesses for $2 million, the
purchase to include the good will of the businesses,
protected by a covenant not to conpete, did the Court
act properly in treating the offer as an offer to sel
the Defendant’s interest in the property to the
Plaintiff for $1.6 mllion, w thout a covenant not to
conpete, and in extending the tinme for acceptance of
the offer two days beyond its stated term nation date?
(Enmphasis in original.)

Qur review of the record persuades us that Ms. Bl evins
is correct in her assertion that the Trial Court in effect
remwote Ms. Blevins' proposal and then forced her to sell at the

nodi fied price.



We understand the Trial Court found the contract
her ei nbef ore set out was unanbi guous and would not permt Ms.
Blevins to insist upon a non-conpete clause, even though under
t he undi sputed proof such clauses were standard in the cenetery
and funeral hone business. 1In all deference to the Trial Judge,
we do not believe that he had the authority to elim nate the non-
conpete clause from her proposal, reduce the sale price, and

force her to sell at the reduced price.

It is true that notwithstanding the Trial Court’s
suggestion after the first proposal was nade that Ms. Blevins
make a new unconditional proposal of only a specific figure, she

did not do so.

We are of the opinion that her second offer, which was
not in accordance with the contract or the Trial Court’s
suggestion, should be construed as no offer at all and that the
nmenori al gardens stock should be sold at public auction in

accordance with her right not to nmake a proposal.

For the foregoing reasons the judgnment of the Tria

Court is vacated and the cause renmanded for further proceedi ngs

Al t hough it may very well be the contract was unambi guous, we
suggest that it was inconplete, as pointed out in Ms. Blevins' brief in that
“it was not clear whether the parties contenplated a stock or an asset
purchase; it was not clear whether the assets to be conveyed included good
will, to be protected by a covenant not to conpete; it was not clear whether
the business would be conveyed subject to their existing debts.”



not inconsistent with this opinion. Costs of appeal are adjudged

agai nst M. Bl evins.

CONCUR:

(Not Participating)

Houston M Goddard, P.J.
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